1
Ocoonueocmi npasoeozo pecyiio6anns OKpemux 00208IipHUX KOHCMPYKUYLI

Minoecvxa Haoia Bacuniena,

Kanouoam opuoudHux HayK, OOyeHm,

cmapuiuti HayKo8uti cnigpobimuuK 6i00iLy npoobiem npueamuo20 npasa
Haykoso-0ocnionoeo incmumymy npusamuozo npasa i nNionpue MHUYmaed

imeni akademixa @. I'. Bypuaxa HAIIpH Yxpainu

CuiBcTpaxyBaHHS SIK CIOCi0 3a0e3ne4eHHs] BAKOHAHHS JOTOBIPHUX

3000B’s13aHb 3i CTPaXyBaHHS

Koxkna 31 cTOopiH B paMKax [HUBUIBHO-TIPABOBUX BiAHOCHH Yy cdepi
CTpaxyBaHHSI Ma€ 3allIKaBJICHICTh B HAJICKHOMY BHKOHAaHHI 3000B’si3aHb CBOIM
KOHTPAreHTOM, IO CTUMYJIIOE 3MIIHCHHS MaiHOBOTO CTAaHOBHIIA YYAaCHHUKIB ITUX
BIJIHOCHH, ()OPMYBaHHSI Y HUX BIEBHEHOCTI B peai3ailii MOCTaBJICHUX 3aBJaHb, 1 B
pe3yabTaTi MPU3BOJUTH JO MOKPAIIEHHS Ta CTaOUIBHOCTI HAa PHUHKY CTPaxOBUX
nmociyr. [llo6 3abe3meunTtn MakCUMaabHO HAJIKHE BUKOHAHHS CTOPOHAMH CBOIX
3000B’s13aHb, 3aKOHO/ABIIEM Iepen0adeHi CreliadbHl «IHCTPYMEHTH» BIUIUBY Ha
KOXXHY 31 CTOpIH.

OcHOBHe 3aBjiaHHs cIIOCO01B 3a0e3neueHHs BUKOHAHHS 3000B’13aHb B IJIOMY,
Ta CTPAaxOBUX 30KpeMa, IMOJsrae, TMo-Mepiie, B CTUMYJIIOBaHHI OOp)KHUKA IO
HAJICOKHOTO BUKOHAHHS 3000B’SI3aHHA 4Yepe3 HACTaHHA B IHIIOMY BHUIIAIKY
HETaTHMBHUX HACIJIKIB, TO-Jpyre, rapaHTyBaHHI HaJEKHOTO BHKOHAHHS B3SITHX
mepea KpeauTopoM 3000B’S3aHb, MO BUCTYIMAE TOAATKOBUM CTUMYIJIOM 0 BCTYITY
OCTaHHBOT'O B 3000B’sI3aHHS 1, HAPEIUTI, CTUMYJIIOBAHHS I'POIIOBOIO 000POTY.

Sx BurnMBae 3 noyioxkeHb cT. 546 L{uBibHOrO Kojekcy Ykpainu (nam — LK),
BUKOHAHHS 3000B’si3aHb MOXe OyTu 3a0e3Me4eHo0 HEYCTOWKOI, 3aCTaBolo,
NPUTPUMAHHSAM, TOPYKOI, TapaHTi€l0, 3aBAAaTKOM Ta IHIIMMH CIIOCO0aMH,
nepeadaYeHUMH 3aKOHOM abo goroBopoM. To6To y LK BimoOpaxkeno miaxim, 3a
SKUM BUKOHAHHS 3000B’s3aHHSI MOKE 3a0€3MeuyBaTUCs HE TUIBKH TUMHU CTIIOCOOaMHU,

aki mnpsmo nepenadadeni y LK, a ¥ TuMH, 1[I0 BCTaHOBJIECHI Y CHEMiaIbHUX
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HOPMAaTHUBHO-TIPABOBUX akTax (Hampukian, 3akoHl Ykpainu «IIpo cTpaxyBaHHS)

a00 X BHU3HAYEHI CTOPOHAMHU B CaMOMY JOToBOpl. SIK 3a3HayaeTbcs B JTEpaTypi,
CydacHl TeHJEHIli pPO3BUTKY 3aKOHOJABCTBAa IIOAO CHOCOOIB 3a0e3medeHHs
BUKOHAHHS 3000B’sI3aHHS TIepen0avyaroTh 3HaYHE PO3IIMPEHHS KOjla TaKMX MPaBOBHX
3ac00iB, SKMUMH MOXE€ CKOPUCTATUCS KPEAUTOP 3 METOI0 BCTAHOBUTHU J0JATKOBI
rapaHrii, CipsIMOBaH1 Ha 3a0e3Me4YeHHs BUKOHAHHs 3000B’s13aHH4 [ 1, ¢. 59].

Ha aymky 1. 1. TTyukoBChKOi, BU3HAYAIBHOIO O3HAKOIO BHUIIB 3a0e3IICUCHHS
BUKOHAHHS 3000B’s3aHHS, sSKa Ja€ 3MOTYy iX BIJIMEXKYBaTH BiJl IHIIUX CIOCOOIB
3aXMCTy TIpaB KpeauTopa y JOTOBIpHOMY 3000B’si3aHHI, MEpeayCcCiM Bia MiIp
OMEPATUBHOIO  BIUIMBY 1 I[MBLIBHO-TIPABOBOI  BIJMOBIMAJIBHOCTI, BHUCTYIMAE
3a0e3neuyBaibHe JKepeno (a0o JKepeno BUKOHAHHS MOPYIIEHOTO 3000B’A3aHHS) —
NeBHEe MaiiHO (3acTaBa Ta MNPUTPUMAHHS) YU OOOB’S30K TPEThOI OcoOM Tmepen
KpeAUTOPOM (ITOpyKa Ta TapaHTIsA), 3aBIAKH YOMY KPEIUTOpP OTPUMYE BUKOHAHHS 32
MOPYIICHUM OOpP>KHUKOM 3000B’SI3aHHSM Ta BIiIIIKOAYBAHHS BUTPAT, BUKIUKAHUX
MOPYIICHHSAM, Yy TIOPSAKY 3aXHCTy CBOiX TipaB. Ilpm 1boMy, HasBHICTb
3a0e3MeuyBajJbHOrO JKEepena € KpUTEepleM M IpU BU3HAYEHHI «IHIIMX)» BUIIB
3a0e3reyeHHs] BUKOHAHHS 3000B’s3aHb, AKl 3rigHO 3 4. 2 cT. 546 LK moxyTh
BCTAHOBJIIOBATHCS 3aKOHOM YH Ha po3Ccyd cTopiH [2, c¢. 7-8]. V 3B’sa3ky 3 1um, 10
croco0iB 3a0e3MeueHHs BUKOHAHHS JOTOBIPHUX 3000B’s3aHb 31 CTpaxyBaHHS, SKi
npsiMO HE BHU3HAuUEHI B 3arajibHUX HopMmax Ti. 49 IIK, ane i1 He 3a00poHEHI y
BUKOpUCTaHHI Ha miactaBl 4. 2 cr. 546 IIK, MoxHa BigHECTH, 30Kpema,
CHIBCTpaxyBaHHS.

JlilicHo, B yMOBaX €KOHOMIYHOT'O PO3BUTKY CYCIIJIbCTBA Ha ChOTOJHIIIHIN
JI€Hb ICHYy€ MoTpeda He JIMILIE B YKJIaJaHHI JOrOBOPIB CTpaxyBaHHS, a M JOrOBOPIB
CHIBCTPaxyBaHHS 3 METOK MIJBUILIEHHS NPABOBUX TapaHTIM 3aXHUCTy (PIHAHCOBOIO
CTaHy CTpaxOBHUX OpraHizaliii Ta 3a0e3ne4eHHs BUKOHAHHS CTPAXOBUKAMHU B3SITUX HA
cebe 3000B’s3aHb. CHiBCTpaxyBaHHS BHUCTYIIA€E OJHUM 13 CIOCOOIB PO3MOILTY
PU3UKIB Yy 3B’SI3Ky 3 HEMOMJIMBICTIO JJII OJHOTO CTPAaXOBHWKA TMPUHHATH TEBHUM
00’€KT Ha CTpaxyBaHHS 3a YMOBH, IO KUTbKa CTPaXOBHMX OpTaHi3alliil 3/11HCHIOIOTh
OIMH 1 TOM camuii BuJ cTpaxyBaHHs [3, c. 242]. ToOTo, 3aBOSKK YKJIaJAEHHIO

JIOTOBOPIB CHIBCTPaXyBAaHHS 3’ SBJISIETHCS MOXKIIUBICTh CTPAXOBUKIB 100 MPUAHSTTS
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Ha CTpaxyBaHHS 3HAYHUX PU3HKIB, a TAKOX MiJIBUIYEThCS HAAINHICTH CTPAXOBOTO

3aXMCTYy 3a PAaXyHOK 3OUIbLIEHHS TrapaHTId BHKOHAHHS CTPAaxOBUKaMHU CBOIX
000B’S13KIB 3 BIJIIKOYBaHHS 30UTKIB.

Bianosiguo go cr. 986 11K Tta cr. 11 3akony Ykpainu «IIpo crpaxyBaHHs»
CHIBCTpaxyBaHHA — II€ CTpaxyBaHHSA MpEAMETa JOTOBOPY CTpaxyBaHHS KUTbKOMa
CTPaXOBMKaMHM Ha  MiJCTaBl  OJHOrO  JOroBOpY  cTpaxyBaHHs.  Jlorosip
CHIBCTpaxyBaHHA € JOTOBOPOM 3 MHOXXHMHHICTIO 0ci0 Ha Oorli crpaxoBuka (ct. 540
[IK), mo o3Ha4ae BCTAaHOBJICHHS MIX CIIBCTPAXOBHUKAMH CIUIBHOTO JI0JIHOBOTO
3000B’s13aHHS, 32 SIKUM KOXXHUH 13 CIIBCTPaxOBUKIB Oepe Ha cebe MeBHY BU3HAYEHY
YaCTUHY OOOB’S3KY 3JIMCHUTH CTPaxoBy BHIUIATy (CTpaxoB€ BIJIIIKOTYBaHHS)
cTpaxyBaJbHUKY. Ha BigMIHY BiJ TNepecTpaxyBaHHS, Ji¢ CTpaxyBaJbHUK YKJaJlae
JIOTOBIP 3 OJTHUM CTPAaXOBUKOM, y CHIBCTpPaxyBaHHI CTPAXyBaJIbHUK YKJaJa€ JAOTOBIp
oJlpa3dy 3 KUJIbKOMa CTPAaXOBUKAMH, SKI BUCTYINAIOTh PIBHOIPABHUMH MapTHEPAMHU 1
BIJNIOBIJAIOTH MEPE]] CTPAXYBaJIbHUKOM 3a CBOIO YaCTUHY pu3uKY [4, c. 86]. TooTO, B
pa3i HACTaHHS CTPaXOBOTO BUMAJAKY CTPaXyBaJbHUK Ma€ 3BEpTATHUCS J0O KOXKHOTO i3
CIIBCTPAXOBHKIB i3 BHMOIOI MPO 3IIHCHEHHS CTPaxOBOI BHILIATH (CTPaxOBOTO
BIJIIIIKOTYBAaHHSI) Y BIAMOBITHIN YacTHHI. BiAMOBiIHO KOXXKHOMY i3 CITIBCTPAXOBUKIB
HAJISKUTh YACTUHA CTPAXOBOTO TUIATEXKY.

OOcsr mpaB Ta 000B’S3KIB KOKHOTO 31 CTPAXOBUKIB Ma€ OyTH BU3HAYCHUU Y
JIOTOBOPI. 3a 3arajibHUM MPABUIIOM SKIIIO B TAKOMY JIOTOBOP1 HE BU3HAUYECHI IIpaBa Ta
00OB’S3KM KOXKHOT'O 31 CTpPaxOBUKIB, BOHHM COJIJApPHO BIJAIMOBIIAIOTH TEpe
CTpaxyBaJIbHUKOM (BUT'OI0OHa0yBaueM) 3a BUIUIATY CTPAXOBOi CyMH a0O CTPaxoBOIr'0
BIJIIIKO/TyBaHHS.

ChiBcTpaxyBaHHsI 3JIMCHIOETbCA JIMILE 3a 3TOAOK CTpaxyBajbHUKA. 3a
B3aEMHUM TIOTO/)KEHHSIM MIXK CIHIBCTPAXOBHMKaMU 1 CTPaxyBaJbHUKOM OJUH 13
CHIBCTPaXOBHKIB MOXKE MPEJCTABIATH BCIX 1HIIMX CHIBCTPAXOBHKIB Yy BIJHOCHHAX 13
CTpaxyBaJbHUKOM: TPOBOJUTH TEPEroBOpU 13 CTPaXyBaJbHUKOM, HaJaBaTu
CTpaxyBaJbHUKY 1H(QOpPMAIlit0, BUKOHYBATH 1HII TpencTaBHUIBKI (yHKIi. CTOpoHU
JIOTOBOPY CTpaxyBaHHS MOXKYTh BU3HAUUTH TPEJCTAaBHUKA B CaMOMY JOTOBOpI
CTpaxyBaHHsA. B TakoMy BHNaAKy JOJAaTKOBUX JOKYMEHTIB Ha BUKOHAHHS

peACTaBHULIBKUX (PYHKIIH (JIOBIPEHOCT1) HE BUMAraeThCs. SKIIO K MpeaCcTaBHUIIBKI
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dbyHKIii OyayTh pO3MOBCIOJKYBATHCS Ha TIPOLEC MIANUCAHHS  JOTOBOPY,

JIOBIPEHICTh BIJ IHIIMX CITIBCTPAXOBUKIB HEOOXigHA. Y pasi HACTaHHS CTPaxOBOTO
BUMAJKY BIAMNOBIJAIBHUM TEpe] CTPaxXyBaJbHUKOM 3aJIMIIAETHCS KOXHHUM 13
CITIBCTPAXOBUKIB OCOOUCTO B MEXaxX CBOET YaCTKU. T0OOTO HE3aleKHO Bij HAsIBHOCTI
MPEICTAaBHUIITBA BUIIAYYBATH CTPAXOBY BUIUIATY CTPAaXyBAIbHUKY Oyae KOKHHUH i3
CHIBCTPaxOBHKIB 0€3110CEPEHBO.

OTxe, BpaxOBYIOUYHM BUIIEBUKIIAJICHE, CI1]] 3a3HAYUTH, 110 MiJ] 3a0€3MeUEeHHIM
BUKOHAHHSI JIOTOBIPHUX 3000B’Si3aHb 31 CTpaxyBaHHS CIiJI PO3YMITH 3aCTOCYBaHHS
JOCTAaTHBLOTO 00CATY HEOOXITHUX CIOCOOIB JIOCATHEHHS METH YKJIAJICHHS JOTOBOPY
CTpaxyBaHHS, MepeadaueHux K IUBUIBHUM 3aKOHOJABCTBOM, TakK 1 Oe3mocepenHbo
JIOTOBOPOM. Y 3B’SI3Ky 3 IIMM, OCHOBHE 3aBJIaHHS CIIBCTPAaxyBaHHS SIK CIOCOOY
3a0€3MeUYeHHs] BUKOHAHHS JOTOBIPHUX 3000B’Si3aHb 31 CTpaxyBaHHS IOJIATAE Yy
CTBOPEHHI MJId CTpaxyBaJbHUKA JOJATKOBUX TapaHTIA BIIIIKOJYBaHHS 30UTKIB,

CIIPUYIMHCHUX HACTAHHAM CTPAXOBOI'O BHUIIAAKY, nepe):[6aqu0ro A0rOBOPOM.
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